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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,245 


LEONARD R. O'BERY, 


Vv. 


UNITED STATES OF AMERICA, 
Appeliee, 


On Apoeal from a Judgment of the United States 
District Court for the District of Columbia 


Jurisdictional Statement 


Appellant, along with appellants Norman and Washington in Nos. 
20,243 and 20,244, was tried and convicted in the United States District 
Court for the District of Columbis on both counts of an indictment 


charging housebreaking (D. C. Code §22-1801) and grand larceny 


(D. C. Code §22-2201). By judgment dated May 27, 1966, appellant was 


sentenced generally to imprisonment for a period of three to nine 
years. On the same day the district court granted appellant's 
application for leave to appeal in forma pauperis. This Court has 


jurisdiction under 28 U.S.C. §§1291 and 1294(1). 


= Oe 
Statement of the Case 


The government's case against appellent was as follows: On 
December 8, 1965, two officers of the Metropolitan Police Department, 
officers Doyle and Schlorb, were cruising in their patrol car in 
Northeast Washington when, at approximately 1:50 p.m., they observed 
a red automobile ahead of them proceed through a stop sign without 
stopping (Tr. 51-53, 137). They noticed that three persons were in 
the front seat of the automobile and that a television set was inside 
the partially opened trunk (Tr. 52, 73, 101, 103, 137). The patrol 
car pulled up along side of the red car until it was almost even with 
it and officer Schlorb, who was driving, sounded the siren (Tr. 53). 
The red car immediately increased its speed, and, according to the 
officers' testimony, all three persons in its front seat briefly 


turned toward the patrol car (Tr. 56). The car continued for several 


blocks with the officers in pursuit, reaching speeds of 60 to 70 


miles per hour, until it collided with a tree, whereupon two of its 
three occupants, including the driver, fled on foot (tr. 53-54, 139- 
140). Appellant Norman, the owner of the car (Tr. 64), did not flee 
and, upon the arrival of officers Doyle and Schlorb, was immediately 
arrested (Tr. 59, 73, 131). In addition to the television set in the 
trunk, the officers, who did not possess a search warrant, found in 

the rear seat of the car a console "hi-fi" set and a mumber of 
phonograph records bearing the name and address of one Alwin A. Johnson 
(Tr. 60-61, 95, 142, 163). 
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A police lookout was then broadcast for two negro males, one 
wearing a long, light-colored trench coat and the other wearing a 
dark coat and dark pants, who were said to have fled the scene of a 
traffic accident (Tr. 175, 180). Within a few minutes officers Doyle 
and Schlorb were advised by radio that two men had been apprehended 
at two separate locations within a few blocks of the accident (Tr. 62~64), 
They proceeded to the two locations and identified one of the men, 
appellant O'Bery, as the driver of the car and the other, appellant 
Washington, as the other occupant who had fled (ibid.). Shortly after 
the apprehension of the three men, officer Doyle took appellant Norman 
to the address borne on the phonograph records found in his car 
(Tr. 65, 113). Officer Schlorb remained with the car and its contents 
to direct their removal to the police station (Tr. 14+, 161). 

Upon arrival at what was then the apparent home of Mr. Johnson, 
officer Doyle and a detective, who had joined him and appellant Norman, 
observed that the front door of the house was unlocked, but closed, 
and that a pane of glass on the door had been broken (Tr. 65, 206-209). 


Norman was then taken to the police station (Tr. 94) and, about 


4:00 p.m. when Mr. Johnson reported that his house had been broken 


into, the three appellants were formally charged with housebreaking 
(Tr. 83). Later the same day Mr. Johnson came to the station and 
identified the property taken from Norman's car as belonging to him 
(tr. 43, +). 
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Statutes Involved 


The Fourth Amendment to the Constitution provides: 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no warrents shall 
issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 


Section 22-2201 of the D. C. Code provides: 
Whoever shall feloniously take and carry away anything 
of value of the emount or value of $100 or upward, including 


things savoring of the realty, shall suffer imprisonment for 
not less than one nor more than ten years. 


Statement of Points 
Appellant was Convicted on the Basis of Evidence Obtained by Police 
Officers through an Unlawful Search and Seizure. 


There was Insufficient Evidence from which the Jury could Conclude 
that the Value of the Stolen Property was $100 or more. 


Appellant was Effectively Precluded by the Trial Court from Arguing 
Essential Elements of his Defense to the Jury. 


Appellant was Prejudiced by the Trial Court's Instructions Relating 
to the Jury's Weighing of Testimony Respecting the Issue of 
Identification. 


Sumaery of Argument 


Appellant's conviction rests upon the property obtained by the 


police without a warrant from the automobile of his co-defendant, 


Norman. ‘The search and seizure of this property took place at the 
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time of Norman's arrest, which was also without a warrant. His arrest, 
however, was invalid since the police officers were without probable 
cause to believe that he had committed any offense. They had no report 
of any housebreaking; all they Imew was that three men in a red car 
containing a television set in full view has passed through a stop 
sign and had fled upon hearing the police siren next to their car. 
The fact that Norman was one of them, but not the driver, clearly did 
not authorize his arrest since there was no probable cause to believe 
that the television set observed in the car had been stolen or that 
any crime with respect to the television set had occurred. His arrest, 
rather, was one for investigation. There being no valid arrest or 
other circumstances which might have justified the warrantless search 
and seizure, the evidence obtained and its fruits should not have 
been admitted at the trial. 

Although appellant was convicted of grand larceny, the government 


failed to sustain its burden of adducing evidence sufficient for the 


jury to conclude that the stolen property was worth $100, The only 


evidence adduced was a general verbal description of the property, its 
original cost and the years of purchase. The jury did not see the 
property and there was no evidence relating to its condition at the 
time of the theft. 

Although appellant's principal defense was that the officers 
mistakenly identified him as one of the men who had fled the scene of 


the accident and the one who had driven the car, his trial counsel 
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correctly wished also to argue that, in any event, the government 
had failed to prove commission of the alleged crimes. The trial 
court erroneously but effectively precluded appellant's counsel 
from so arguing to the jury. 

The jury was faced with the choice of believing the unequivocal 
testimony of co-defendant Norman that appellant was not in the cer 
or the inconsistent and varied testimony of the two police officers 
to the contrary. In the context of a discussion of the defendants, 
the trial court instructed the jury to consider a witness's possible 
notives in evaluating his testimony; when the court later instructed 
with respect to the officers' testimony and gave various elements to 
consider, no mention was made of possible motives of thesia witnesses. 
The jury thereby received the erroneous impression that defendants, 
but not police officers, might be motivated to fabricate testimony, 


all to the prejudice of appellant. 


Argument 


I. Appellant was Convicted on the Basis of Evidence Obtained by 
Police Officers through an Unlawful Search and Seizure 


With respect to Point I, appellant desires the Court to read 


the following pages of the reporter's transcript: Tr. 51-53, 59-65, 


73-74, 83, 95, 112-113, 131, 137-144, 161, 163, 175, 180 and 206-209. 


TAS 


The basic evidence upon which appellant's conviction rests 
consisted of the television set, "hi-fi" set and phonograph records 
which the police officers obtained from appellant Norman's automobile. 
The officers, as noted, had no warrant authorizing them to search 
Norman's automobile or to seize it or the property found in it. in 
this connection, the Supreme Court has pointed out that a search by 
police officers without a warrant: 

"oan survive constitutional inhibition only upon a showing 

that the surrounding “acts brought it within one of the 

exceptions to the rule that a search mst rest upon a search 

warrant. Jones v. United States, 357 US 493, 499. . 23 


United States v. Jeffers, 342 US 48, 51... ." Rios v. 
United States, 364 US 253, 7) ee 


/ 
Stoner v. California, 376 U.S. 483, 486 (1964). The exceptions 


have been outlined by this Court in GSnith v. United States, 118 App. 


D. C. 235, 238, 335 F. 2a 270, 273 (1964), as follows: 


Even where probable cause exists a warrantless search is 
forbidden unless made incident to a valid arrest or justified 
by exceptional circumstances, such as a significant possibility 
of removal or destruction of the object of the search. [Foot- 
notes omitted]. 


The cnly "exceptional circumstance” even remotely present with 


respect to the search and seizure in the instant case is the fact 


i It is well settled that the protection of the Fcurth Amendment 
against unreasonable searches cnd seizures extends to automobiles. 
Preston v. United States, 376 U.S. 364 (1964). See also Brinegar 
v. United States, 333 U.S. 160 (1949); Carroll v. United States, 
267 U.S. 132 (1925). 
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that it occurred with respect to an automobile, thereby suggesting the 
applicability of Carroll v. United States, 267 U.S. 132 (1925), in 
which the requirement of cbtaining a search warrant was relaxed 

where a vehicle was involved. In Carroll, however, the Court noted 
that for purposes of requiring officers to obtain a warrant it was 
necessary to distinguish between a building and a vehicle because 

"the vehicle can be quickly moved out of the jurisdiction in which the 
warrant must be sought” (id. at 153), i.e., there is e significant 
possibility of removal. But no such possibility existed in the 
present case since, as officer Doyle testified (Tr. 112), "The car was 
totally disabled and it could not be driven.” 

The question remains whether the search and seizure were justified 
as being incident to a valid arrest. The television, "hi-fi" and 
records were found in Norman's car and seized by the officers at the 
time of their arrest of Norman (Tr. 60-61, 95, 142, 163), just after 
the car had crashed and the other two occupants had fled on foot 
(Tr. 59). Whether Norman's arregt, also without warrant (Tr. 74), 
was valid depends upon whether the arresting officers had enobabls 
cause to believe that Norman had committee an offense. See, e.g., 
Smith v. United States, 103 App.D.C. 48, 50, 254 F.2d 751,: 753 (1958). 
It is clear that they had no basis for a belief that he had committed 
the traffic offense or had flec from the scene of the accident, since 


they had observed the driver flee from the scene (fr. 59) and Norman 


did not flee. One of the arresting officers testified that he 
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"thought possibly a housebreaking could have been committed in the 
vicinity somewhere” when he arrested Norman (Tr. 73); the question 
for consideration by this Court, however, is whether he had "probable 
cause” to believe that a housebreaking, or larceny, had been camitted 
by Norman. 

The police officers had merely observed the following: a red 
car containing three men and a television set passed through a stop 
sign without caming to a stop (Zr. 51-53, 137); when the officers 
approached the car and sounded their siren the car increased its 
speed, continued for several blocks and crashed into a tree (Tr. 53, 
139-140); the driver and a second occupant of the car immediately 
fled on foot, leaving Norman with the automobile and its contents 
(Tr. 59, 140). As soon as the officers arrived at the scene of the 
crash they arrested Norman (Tr. 59, 73, 131) and the search and 
seizure ensued. They had absolutely no knowledge or information that 
a housebreaking had been committed (Tr. 74). Of course, they did 
observe a television set in the trunk of the car and it turned out, 


well after the search and seizure, that this television set hac been 


stolen. In Henry v. United States, 361, U.S. 98, 104 (1959), however, 


the Supreme Court pointed out: 


The fact that packages have been stolen does not make every 

man who carries a paci7ge subject to arrest nor the packages 
subject to seizure. ‘the rolice must have reasonable grounds 

to believe that the particular package carried by the citizen 
is contrabend. Its shape and design might at times be adequate, 
The weight of it and the manner in which it is carried might 

at times be enough. 
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An automobile containing three men and a television set is far from an 
unusual sight and certeinly not one which would inspire a reasonable 
man to the belief that the television set must be stolen. Indeed, 
where, as here, the television set is being carried in broad daylight 
and in plain view for all to see, a reasonable man considering whether 
it might be stolen would seem to be compelled to the opposite belief, 


While driving a car through a stop sign without stopping may 


itself be an unlawful act, this, as the officers mew, was not Norman's 


act and, in any event, provided no more reason to believe that the 
television set contained in the car was stolen than would an illegal 
left turn or following another vehicle too closely. Such conduct was 
plainly irrelevant to the nature of the property in the car, 

Nor did the additional element of flight add in any respect to the 
utter absence of probable cause to believe the television set had been 
stolen, particularly when considered in light of the fact that the 
flight followed the sudden blare of a police siren within a few feet 
of the car. 

In Alberty v. United State:, 162 U.S. 499, 511 (1896), the 
Supreme Court stated in this connection: 

[I]t is not universally true thet a man, who is conscious that 

he has done a wrong, "will pursue a certain course not in 

harmony with the conduct of a man who is conscious of having 

done an act which is innocent, right and proper;" since it is 

a matter of common knowledge that men who are entirely innocent 

do sometimes fly from the scene of a crime through fear of being 

apprehended as the guilty parties, or from an unwillingness to 
appear as witnesses. Nor is it true as an accepted axiom of 


criminal law that "the wicked flee when no man pursueth, but 
the righteous are as bold as e lion.” 
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Cf. Cooper v. United States, 9 App.D.C. 343, 345, 218 F.2d 39, 41 
(1954) ("After all, innocent people caught in a web of circumstances 
frequently become terror-stricken"); and see Wong Sun v. United States, 
371 U.S. 471, 483 n. 10 (1963), and other cases there cited. This 
Court has agreed that "flight produces probative evidence of a low 


order." Adams v. United States, 118 App.D.C. 364, 336°F.2d 752 (1964), 


cert. denied, 379 U.S. 977 (1965). Flight, coupled with other 


circumstances demonstrating probable cause to believe a crime has 
been committed, might under some circumstances add to that probable 
cause, as in the Adems case, supra. But where, as here, no such 
other circumstances exist, the flight cannot be said to transform 
all outwardly innocent acts into probable cause for a belief that 
they are guilty acts, In sum, the flight observed by the officers 
in the present case gave them no more cause to believe that a 
housebreaking had been committed by Norman (i.e., that the television 
set had been stolen) than it gave them cause to believe that Norman 
had just robbed a bank or committed a murder. 

Indeed, it is clear from the officers’ conduct subsequent to 
their arrest of Norman that even they did not believe probable cause 
existed. First they saw to it that a police lookout was broadcast 
for two men wanted for fleeing the scene of a traffic accident (Tr. 175, 
180). Next, rather than taking Norman to the police station for booking, 
officer Doyle took him to the address appearing on the phonograph records 


so that the officers could attempt to determine whether a housebreaking 
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had been committed (Tr. 65, 113, 206-209), In this respect, the 


following observations in Gatlin v. United States, 117 App.D.C. 123, 


128, 326 F.2d 666, 671 (1963), are particularly appropriate: 


The manner in which Gatlin's arrest was handled by the 

police clearly demonstrates that it was one for investigation. 
He was not told the crime for which he was arrested. He was 
not taken to a precinct station to be booked. He was not 
presented without unnecessary delay to a magistrate for a 
hearing on probable cause. Instead he was brought to the 
robbery squad room at police headquarters where a battery 

of police proceeded to interrogate him at length... . 


Norman's trip to the scene of what later truned out to be a house~ 
breaking similarly demonstrates that his arrest, too, was one for 
investigation. And having visited the scene, the police officers 
were still not of the view that probable cause existed to charge 
Norman with housebreaking; this they did not do until the owner of 
the property telephoned and reported that his house had a broken 
into (Tr. 83). 

The search and seizure respecting Norman's automobile, thus, 
cannot be suanitied as incident to his arrest, since his arrest was 


_ 
invalid. Nor can it be justified on the basis of any other 


2/ The search and seizure could in no event be justified as incident to 
the arrests of either appellant O'Bery or appellant Washington, even 
assuming, arguendo, the validity of their arrests for fleeing the 
scene of a traffic accident or passing through a stop sign, since they 
were not arrested at the scene of the automobile (Tr. 62=64). The 
search and seizure with respect to a person validly arrested, and with 
respect to things under his control or the place of his arrest, is 
justified because of the need under such circumstances to discover 

and seize fruits or evidence of the crime or weapons which eould be 
used to assault the arresting officer or effect the escape of the 
accused. See Preston v. United States, 376 U.S. 364, 367. (1964); 
Agnello v. United States, 269 U.S. 20, 30 (1925); Weeks v. United 
States, 232 U.S. 383, 392 (1914). 
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exception to the prohibition against warrantless searches and seizures. 
Accordingly, it was reversible error to admit any avidence dealing 
with the property found in Norman's car or seized at the scene of 


the accident. 


II, There was Insufficient Evidence from which the Jury could Conclude 
thet the Value of the Stolen Property was $100 or more 


With respect to Point II, appellant desires the Court to read the 


following pages of the reporter's transcript: Tr 41-45, 190, 326. 


Section 22-2201 of the D. C. Code, for the violation of which 
appellant was indicted and convicted, makes it a criminal offense to 
feloniously take "anything of value of the amount or value of $100 
or upward." In prosecutions under this grand larceny provision it is, 
of course, the government's burcen to establish that the velue of the 
property in question is $100 or more. E.g., Brock v. United States, 
122 A.2a 763 (D.C. Mun. Ct. App. 1958). And the value to be proved 
is the market value as of the date of the taking. E.g., Jewell v. 


State, 216 Ma. 110, 139 A.2a 707 (1958). 


3/ The fact that appellant O'Bery had no proprietary interest in the 
automobile searched or the property seized in no wey detracts from 
the necessity of a reversal as to him, since the evidence resulting 
from the illegal search and seizure was as prejudicial to him as it 
was to his co-defendant Norman, the owner of the car. See McDonald 
ve United States, 335 U.S. 451, 456 (1948); Schoeneman v. United 
States, 115 App.D.C. 111, 112, 317 F.2a 173, 174 n. 5 (1963); Hair v. 
United States, 1LO App.D.C. 153, 156, 289 F.2d 894, 897 (1961); 
Roseneranz v. United States, 334 F.2d 738 (1st Cir. 1964). 
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The evidence pertaining to the value of the property in the 
present case consisted entirely of the testimony of the owner of the 
property, who stated that the stoler. items consisted of a console 
"RCA Stereophonic" (Tr. 41) for which he had paid $299 in 1%1 (Tr. 43), 
a console "Sylvania Television" (Tr. 41) for which he had paid $229 
in 1963 (Tr. el) and an unspecified number of records (tr. ke, 44), 
Neither the television set nor the “hi-fi" set was seen by the jury 
(see Tr. 45) and there was no testimony offered as to their condition 
at the time of the theft. The jury was left to surmise whether they 
indeed were even in operating condition. The only evidence, as noted, 
was a most general description along with the cost of the two items 
some four and two years earlier, respectively. The Supreme Court 
of Maryland has pointed out in this connection: 

Generally, the market value of the . . .[property], ead not 

its cost or its worth to the owner, is the proper basis of 

comparison to use in determining value in order to establish 

the grade of the offense. [Emphasis supplied]. 

Jewell v. State, supra, 139 A.2d at 708, And in United States v. 
Wilson, 284 F.2d 407, 408 (4th Cir. 1960), the court, in a case 
arising under a provision prohibiting the theft of government 
property where the degree of punishment depends upon the value of the 


property stolen, stated that "in the absence of any proof ‘of value, 


{the jury] could . . . [not] be permitted to speculate on this 


point merely from the appearance of the articles." In the present 


cese the jury should not have been permitted to speculate on the 
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value of the property merely from testimony as to its original cost, 


without even having been given the cpportunity to sy i the property 


or receiving any other evidence as to its condition. 

The trial judge himself remarked (out of the presence of the 
jury) (Tr. 190): 

If they were in my house ... [the "hi-fi" and television sets] 

may not be [worth $100] with the kids working on them. But I 

am not going to tell the jury that. 

Unfortunately, neither did the government tell the jury anything from 
which a valid conclusion as to value could have been drawn. It would 
have been a simple matter for the government to put forth some opinion 
evidence as to the present market value of these articles, even if only 
to the extent of asking their owner his opinion as to their value. Its 
failure to do so, however, renders the evidence it did adduce 
insufficient as a matter of law on the issue of value. 

Appellant recognizes that this insufficiency alone arguably might 
not require a remand by this Court, since appellant's general sentence 
of 3 to 9 years is less than thc maximim permissible under the house= 
breaking count alone. However, appellant urges in this connection 
that the Court adhere to its practice under such circumstances of at 


least allowing the trial court an opportunity to resentence appellant 


4/ Perhaps the jury was aided in this respect by the trial court's 
reading to them of the indictment, alleging that appellants had 
stolen “one stereo of the value of $150.00, one television of the 
value of $100.00 and four albums of phonograph records, each album 
of the value of $2.00" (Tr. 326). 
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solely with regard to the housebreaking count. See Was On Ve 
United States, 98 App.D.C. 100, 232 F.2d 357 (1956); Nelms v. 


United States, 94 App.D.C. 267, 215 F.2d 678 (1954). 


ITI. Appellant was Effecitvely Precluded by the Trial Court from Arguing 
Essential Elements of his Defense to the Jury 

With respect to Point III, appellant desires the Court to read the 
following pages of the reporter's transcript: Tr. 259-260, 276-286. 

In order to obtain a conviction below, the government had to 
prove first that a housebreaking and larceny had been committed and 
then thet the defendents had committed it. Appellant's basic defense 
was that insofar as he was concerned the government's case was one of 
mistaken identity -- he was not in the red car and had never before 
seen appellant Norman. It seems obvious, however, that it wes also 
in appellant's best interest, as his trial counsel recognized, to 
attempt to convince the jury that the government had not even succeeded 
in proving that the alleged crimes had been committed or in proving 
the elements of the alleged crimes. 

Nevertheless, at the close of the evidence, there occurred at the 
bench the following colloquy between the trial judge and appellant's 


trial counsel, Diana K, Powell (Tr. 259-260): 


MISS POWELL: I have two requested instructions prepared. 


THE COURT: What are they? ... 


MISS POWELL: One of them is on the housebreaking, they mst 
show there was actual entry with the intent -- 
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That comes under aiding and abetting. 


And the other is on the larceny charge which 
shows, it has to be shown there is an actual 
intent. 


* * * 


You see, that is what I can never understand, 

is why you bring in the argument. Because your 
point is O'Bery wasn't there. So you are not 
concerned with any of the elements. I can never 
understand why you will argue as if he were there, 
and that the government has failed to prove the 
elements against him, when your defense is that 
he wasn't even there. 


Do you get my point? 

Yes, your Honor. 

You are saying in effect, "well, he was there,” 
but the government hasn't proven the elements, 

you are saying. I don't know if I make myself 


clear or not. 


MISS POWELL: Yes, your Honor. But of course the question of 
whether the government has proved the elements -- 


THE COURT: But you are not concerned. This is off the record. 


The transcript at this point (Tr. 260) contains the following notation: 
“There was an off-the-record discussion which ves not reported and is 


not made a part of this record.” Counsel's subsequent summation to 


the jury (Tr. 276~286) was restricted entirely to the issue of whether 


the government had established the identity of eppellant as a perpe- 
trator of the housebreaking and larceny; understandably, in view of 
the court's emphatic remarks, counsel presented no argument on whether 
the government had established the offenses themselves apart fron 


the identification of appellant. It is clear from those portions of 
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the discussion which were reported by the stenographer that counsel, 


who had every intention of arguing the elements of the alleged crimes, 


was effectively precluded from doing so by the trial judge. 


The importance of permitting closing argument on the basic issues 
involved in a case has been recognized by this Court in Loveless v. 
United States, 104 App.D.C. 157, 260 F.2d 487 (1958). There the 
Court reversed and remanded a manslaughter conviction where the trigl 
judge, prior to summations, ruled that he would not charge the jury 
on manslaughter but only on second degree murder, defense counsel 
thereupon did not argue manslaughter elements to the jury in his 
summation, and the judge later changed his mind and charged the jury 
on manslaughter. While the trial court's actions there were also in 
violation of Rule 30 of the Federal Rules of Criminal Procedure, 
requiring the court to inform counsel of its action upon requested 
instructions prior to coursel's argument to the jury, the basic 
unfairness requiring reversal was not in the violation of the rule 
but in the failure to give the defendant an opportunity to argue 
a basic element of his case to the jury. Surely, had counsel in 
Loveless argued the manslaughter elements even in the face of the 
court's first decision not to charge on manslaughter, there would 
have been no reversal notwithstanding the violation of Rule 30. 

That same basic unfairness is present in the instant case where the 
trial court, even less indirectly than did the court in Loveless, 
precluded argument on basic elements of appellant's case by in 


effect telling counsel not to argue them. 
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IV. Appellant was Prejudiced by the Trial Court's Instructions Relating 
to the Jury's Weighing of Testimony Respecting the Issue of Identi- 
fication 


With respect to Point IV, appellant desires the Court to read 


the following pages of the reporter's transcript: Tr. 5, 56, 59, 65, 
7%, 75, 103-104, 113, 126-127, 131, 137, 138, 141, 159, 237-238, 2h7- 
2h9, 321-322, 337. 

Appellant's claim that his was a case of mistaken identity rested 
on the testimony of his co-defendant, Norman, who unequivocally 
testified that although two men were with him in the car when it 
was pursued by officers Doyle and Schlorb, appellant O*Bery was not 
one of them (Tr. 237-238, 2u7, ohB-2h9). The government's claim that 
he was one of those in the car rested on the testimony of officers 
Doyle and Schlorb. 

Officer Doyle testified that after Norman's car struck the tree 
neither he nor officer Schlorb pursued the two men who had fled on 
foot (Tr. 59, 75). Officer Schlorb, on the other hand, testified 
that after the collision he pursued one of the fleeing men "halfway 
down through the fiela" (ir. 141). 

Officer Doyle also testified that after the erash Norman was 
trying to escape from the car (Tr. 59, 7h, 131). Officer Schlorb 
testified that he observed Norman “hanging out of the right side of 
the car" and therefore went to see if "Norman was hurt” (Tr. 159). 

Officer Doyle clearly recalled whet O'Sery, whem he had allegedly 


seen riding in the moving car and running from the disabled car, was 


~20- 


wearing (Tr. 104), But he could not recall what Norman was wearing 
(ivid.), even though he had interviewed him for a few minutes at the 


scene of the accident (Tr. 75), had searched him personally (fr. 126- 


127) and had taken him along on the investigation (tr. 65, 113). 


Notwithstanding the foregoing inconsistencies and varying degrees 
of recollection, both officers, who claimed to have seen O'Bery's face 
only when he, along with the two other men in the car, allegedly 
turnea toward their patrol car (Tr. 56, 137) curing the "couple or 
three seconds” (Tr. 103) in which it was along side of Norman's car 
and while both cars were moving (Tr. 56), were able to agree that 
O'Bery was the operator of the car (Tr. 54, 138). 

Having heard all of this testimony, the jury was given, inter alia, 
the following instruction by the court (Tr. 321-322): 

You are instructed that a witness who takes the stend is 

presumed to speak the truth. This presumption, however, 

may be overcome by contradictory evidence, by the manner 

in which the witness testifies, or by the character of his 

testimony, or by evidence pertaining to his motives. 

Now the jury is further instructed that the three defendants 

in this case... ([Hmphasis supplied]. 

The court continued to dissuss the defendants at length; it was not 
until page 337 cf the transcrip that the court eepesed aa the police 
officer witnesses. There, the court instructed the jury, in weighing 
the officer's testimony, to consider: 

the possibility of human error or mistake, and the possible 


likeness or similarity of persons, {and] the conditions 
under which the witness first made the identification... . 
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No reference was made at this point to the possible motives of 
witnesses. 

The jury, thus, was instructed, in the contest of a discussion 
of the defendants (defendant Norman having testified that O'Bery 
wes not in the car), to consider the motives of witnesses in evaluat- 
ing their testimony. Nuch later, the jury was instructed with respect 
to the testimony of the police officers who claimed O'Bery was in the 
cer; the jury was told at this point what to consider in evaluating 
the officers' testimony, but no mention was made of their possible 
motives. The jury was thus left with the erroneous impression that 
defendants, but not police officers, may be motivated to fabricate 
their testimony. 

This cemot be dismissed zs merely a technical objection. 
Police officers, like other persons, are often inclined to behave 
in such a manner as to justify their prior activities. And once 
having arrested a citizen and charged him with commission of a crime, 
it is not too much to expect that a police officer's testimony in 
court might be tailored, consciously or subconsciously, so as to 
insure vindication of his initial judgment. Cf. Johnson v. United 
States, 333 U.S. 10, 14 (1948), where the Supreme Count recognized 
that police officers are "engaged in the often competitive enterprise 


of ferreting out crime." Indeed, such common experience is borne out 


by the record in the present case where the officers, who had inconsis- 


tent recollections and could not remember details which they had had 
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substantial time to observe, made the incredible assertion that three 
men in a fleeing automobile, accelerating to speeds of 60-70 miles 
per hour, who had just committed a housebreaking, including the 
driver, simultaneously turned their heads to face police officers 
who had sounded their siren and in such a manner as to enable the 
officers positively to identify all three. Particularly in this 
context of identification of appellant, the trial court's instructions, 
under the circumstances, constituted prejudicial error. Cf. Gregory 
v. United States, App.D.C. , Feed (July 28, 1966), where 
this Court noted: 
Without doubt, conviction of the wrong man is the greatest 
single injustice that can arise out of our system of criminal 
lew. The fear that a completely innocent man may be executed 
or sent to the penitentiary constantly haunts not only those 


of us concerned with the law, but sensitive people generally. 
Thus the obligation to guard against this danger is obvious. 


Conclusion 
For the foregoing reasons, the judgment of conviction should be 
reversed. 
Respectfully submitted, 
J. ALTON BOYER 
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